I. INTRODUCTION TO "THEFT OF SERVICE" LAWS
Although numerous legal tools exist to enforce workers' right to be paid, studies and anecdotal evidence demonstrate that nonpayment of wages 2 is a major and continuing problem for day laborers.
3 This paper aims to describe a promising new tactic which
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AN ADVOCATE'S TOOLKIT 285 duct "theft of service" statutes were originally enacted to deter, 6 they were probably intended to fill the gap created by conventional "theft" and "larceny" laws, which require that defendants have stolen "property." 7 What is clear is that "theft of service" laws have been liberally amended and used to address a number of disparate problems, from evading bus fare to leaving a hotel without paying. 8 This history of flexible adaptation creates potential for the interpretation of "theft of service" laws to adjust to the wage theft issues posed by the day labor work arrangement. (Michie 2003) (" 'services' includes, but is not limited to, electric, telephone, cable television, gas, water or sewer services")). Thus, in these three states it is unclear whether "theft of service" laws could be used to prosecute employers for unpaid wages. Advocates in these states might consider legislative campaigns to define "services" or to amend the definition of "services" to explicitly include "labor." Interestingly, although New York defines "service" to include labor, N.Y. PENAL LAW § 155.00(8) (McKinney 1998) , New York's "theft of service" law is so specifically targeted at theft and attempted theft of certain kinds of services that it could not be used to prosecute wage theft. See N.Y. PENAL LAW § 165.15 (McKinney 2004 'Y 117, 144 (Fall 2004 ) ("The concept of theft of service was drafted mainly to protect workers and employers in industries such as restaurant, taxi, or hotel, where services are rendered and compensation is expected upon completion of the services."). 7 See, e.g., TEX. PENAL CODE ANN. § 31.03 (Vernon 2004). Generally, "service" and "labor" are not included in the definition of "property." See, e.g., id. § 31.01(5 (May 16, 2001 ) ("theft of service" law amended to address the problem of hotel guests who pay a deposit for a one-night stay, then extend their stay for additional days and leave without paying for the additional days); H.P. 711, 117th Leg., 1st Reg. Sess. (Me. 1995) The use of criminal "theft of service" laws is not meant to be a panacea. Rather it is one of the tools that workers can use to collect unpaid wages. Other tools include the federal Fair Labor Standards Act (FLSA) 9 and state labor code provisions. However, both of these methods have serious drawbacks.
10 Enforcement of the federal FLSA is through one of two paths. The first generally involves an employee making a complaint to the Wage and Hour Division of the United States Department of Labor (DOL).
11 The DOL decides whether to conduct an investigation and makes a determination as to whether an employer has violated the FLSA.
12 If the DOL so determines, it may seek enforcement of the FLSA by filing a civil suit. 13 As commentators and advocates have noted, enforcement by the DOL is hampered by a lack of both resources and political will to investigate low-wage workers' claims.
14 Moreover, when the DOL does bring a claim, the Agency, not the employee, has complete control over the course of the litigation, including the right to make decisions as to whether to settle a claim and for how much. The second method of enforcing the 9 Fair Labor Standards Act of 1938, 29 U.S.C. § § 201-219 (2000) . 10 In addition to the problems with enforcement discussed in this Section, many low-wage workers simply are not covered by the FLSA. Most employees of businesses that do not put goods into the stream of interstate commerce and have less than $500,000 in gross revenues a year are exempt from the requirements of the FLSA. 29 U.S.C.A. § 203(s) (1) CALIFORNIA, 1970 CALIFORNIA, -2000 CALIFORNIA, , 135 (2002 . This 2002 study of the California Division of Labor Standards Enforcement (DLSE), the state agency charged with enforcing California's wage and labor standards, found that its budget and staffing allocations have not kept pace with the 288 NEW YORK CITY LAW REVIEW [Vol. 8:283 be noted that many of the existing state labor laws dealing with non-payment of wages contain overlapping administrative, civil, and criminal penalty provisions. 20 However, the criminal penalties are rarely imposed. 21 Nonetheless, advocates should be aware that labor laws, criminal laws, and even city ordinances may be used to the advantage of workers.
For all these reasons, enforcement of federal and state wage and hour laws is challenging. Despite the difficulty with enforcegrowth in the size of the state's workforce, nor with the agency's increased responsibilities. Id. The study also found that several key activity measures, such as the number of investigations, citations, and penalties assessed, have failed to increase in proportion to the expansion of funding and staffing that has occurred. Id. 21 For example, The Workplace Project's 1997 "Unpaid Wages Prohibition Act," signed by New York Governor Pataki following lobbying efforts coordinated with the Chinese Staff and Workers' Association and the Latino Workers' Center, makes repeat or willful non-payment or underpayment of wages a criminal felony. 1997 N.Y. Laws 605. Much of the momentum behind the bill came from the Project's analysis of its 900-person database, which documented the Department of Labor's lack of attention to claims brought by low-wage workers. See GORDON, CAMPAIGN FOR UNPAID WAGES, supra note 14, at 5. The Act, if enforced, would levy extremely tough penalties against employers owing wages. However, to date, no employers have been prosecuted under this law. E-mail from Nadia Marin-Molina, Executive Director, The Workplace Project (Oct. 7, 2004, 16:34:33 Even so, there are several good reasons why criminal laws should be used. The formal use of the "criminal" label and informal societal perceptions about the penal character of particular actions have important consequences for the kind of social stigma associated with behaviors. 23 Criminal charges often have a shaming function and result in negative publicity. Relatedly, local law enforcement's heightened involvement in wage claim cases may deter employers from cheating workers.
24
As former Austin Police Department (APD) Commander Juan Gonzalez has stated, "I think the threat of APD has already made some employers pay up."
25
In addition to a heightened deterrent effect, another benefit of using criminal theft laws is that government attorneys instead of private attorneys are the "prosecutors." This shifts the costs of enforcement from under-funded federal and state agencies and the working poor to local law enforcement departments. This strategy vests discretion about whether to take legal action in the hands of local police and government prosecutors.
26
One drawback to using "theft of service" provisions is that workers can recover only wages owed, regardless of whether those wages meet minimum wage or overtime requirements. In other words, even if the wages owed to a worker are below the minimum wage, the worker can only recover the amount that the employer said s/he would pay. 23 Some scholars define a crime as "any social harm defined and made punishable by law." JOSHUA DRESSLER, CRIMINAL LAW 3 (2d ed. 1999) (quoting ROLLIN M. PERKINS & RONALD N. BOYCE, CRIMINAL LAW 12 (3d ed. 1982) ). 24 Deterrence occurs on two levels. First, a recalcitrant employer who has failed to pay workers might be induced to pay based on the threat of criminal sanction. Second, an employer who considers cheating workers might be dissuaded, particularly if a campaign has been widely publicized. 25 26 Reliance on local law enforcement officials may be desirable or a hindrance. 27 Michienzi, supra note 21, at 74. This principle is known as restitution. "The restitution principle holds that one who violates a duty or commits some wrong ought to be required to repair any injury she or he has caused." AMY HILSMAN KASTELY ET AL., CONTRACTING LAW 93 (2d ed. 2000) . Restitution emphasizes the duty to return or pay for a benefit unjustly retained. Id. at 94. Although the remedy of restitution is not explicitly provided for in any "theft of service" statutes, many states have enacted statutes to assist crime victims in the recovery of damages from crimes. See, e.g., TEX.
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Another important consideration in deciding whether to use "theft of service" laws arises in states that provide criminal penalties for non-payment of wages within their labor laws. In such states, penalties for "theft of service" in criminal codes may differ significantly from penalties available in labor codes.
28 So, while criminal "theft of service" laws may serve as an alternative basis for prosecuting unpaid wage cases, it is essential to understand the penalties under each available law before deciding which route to follow. Needless to say, it is also necessary to consider the workers' and the advocates' goals in pursuing the case, as well as the likelihood of enforcement.
A final consideration is that defendants are afforded greater protections in a criminal action than in a civil action. For example, in certain criminal actions defendants have a right to appointed counsel, 29 and the right to jury trial. 30 Moreover, criminal prosecutions must be proven beyond a reasonable doubt, whereas civil claims must be proven only by a preponderance of the evidence. dented."
III. USING "THEFT OF SERVICE" LAWS: EDUCATING
31 He reports that the initiative for using the criminal "theft of service" statute developed out of regular meetings about day labor issues which were attended by workers, City of Austin staff, advocacy organizations, and local police officers. The problem of unpaid wages was frequently discussed at these meetings and Texas's "theft of service" statute was identified as a potential enforcement strategy, with the primary challenge being the ability to prove the employer's "intent not to pay." 32 Soon after the APD and Travis County Attorney (TCA) agreed to investigate certain cases of unpaid wages under the "theft of service" statute, the CTIWoRC initiated a task force specifically to monitor and flesh out the new policy. The task force participants included workers, and representatives from the CTIWoRC, Catholic Charities, the APD, the TCA, Texas Rural Legal Aid, and the Mexican Consulate. The task force developed evidentiary criteria to establish which circumstances of non-payment would qualify as "intent not to pay," and hence when employers could be arrested for criminal "theft of service." Those criteria are now included in the APD's manual of standard operating procedure (SOP).
33
The experience of San Francisco's La Raza Centro Legal (La Raza) underscores the importance of coordinating with police and systematizing enforcement. La Raza discussed enforcement of California's "theft of service" law with a local police captain, who verbally agreed to apply the law. However, the captain did not inform the officers under his command of the agreement or formalize any procedures for enforcement in the departmental SOP manual. When La Raza advocates called in reports, police operators told them that unpaid wages are "a civil matter" and their reports were never investigated.
34
In Austin, the CTIWoRC now serves as a liaison between police, prosecutors, and workers. The affected worker, together with the CTIWoRC, communicates closely with the APD during the in- 31 Ross, supra note 6, at 145. 32 The prosecutor then attempts to settle the case with the employer. Julien Ross reports that prosecutors have never settled a case for less than the full amount owed. When cases do settle, the employer makes a check payable to the county, and then the county makes out a check to the worker through the CTIWoRC.
37
The Austin task force is still working to achieve adequate training of APD detectives and TCA prosecutors who will be working on the "theft of service" cases. According to CTIWoRC advocates, effective handling of wage theft cases requires special training on the nuances of employer-worker relations that may not exist in other types of theft cases. The current strategy is to have each of the nine APD sectors identify one detective who will be assigned to the cases, which will have the special tagged name of "theft of wages." The task force will then hold training sessions with the nine "theft of wages" detectives. The task force hopes to implement the same centralized method to train TCA prosecutors. 
IV. USING "THEFT OF SERVICE" LAWS: SHIELDING WORKERS FROM THE SHARING OF IMMIGRATION STATUS WITH IMMIGRATION AUTHORITIES
Although federal and state laws protect workers from wage theft regardless of their immigration status, 39 workers seeking the assistance of law enforcement rightly fear that such contact could result in the sharing of information related to immigration status with U.S. Immigration and Customs Enforcement (formerly the Immigration and Naturalization Service, or INS). 40 It is critical that advocates ensure that any police department handling wage theft complaints has a formal rule regarding non-enforcement of immigration law before undocumented workers contact law enforcement officials. The absence of such a rule inevitably silences immigrant crime victims and witnesses, and impedes police efforts to win the trust and confidence of the communities they serve. 41 See, e.g., UNCONSTITUTIONAL: THE WAR ON OUR CIVIL LIBERTIES (Cinema Libre 2004). Kathy Culliton, Legislative Staff Attorney for the Mexican American Legal Defense and Education Fund, discusses the effects of state and local law enforcement of immigration laws on crime victims and states: "Ashcroft's directive that local police enforce immigration law also means that if an immigrant witnesses a crime they will now be afraid to come forward, fearing that they may be deported or even locked up indefinitely. That leaves criminals to run free on the streets, which is exactly why police departments in Los Angeles and Seattle have policies not to enforce immigration law. In order to convict an employer of "theft of service" certain elements must be proven beyond a reasonable doubt. 45 A review of such laws in all fifty states reveals that some common elements must be proven. Every state's "theft of service" law includes some form of intent requirement. 46 In addition to intent, a number of "theft of service" statutes require that the employer knew that the services were only available for compensation. 47 further require that the services were obtained by false representation, threat, deception, fraud, or other means to avoid payment.
48
Regarding the intent requirement, generally speaking, an act is a crime because the person committing it intended to do something that most people would consider wrong. Thus, with very few exceptions, to convict a person of a crime-an offense, a misdemeanor, or a felony-a person must be found to have had the state of mind to commit the crime. This mental state is generally referred to as mens rea, Latin for "guilty mind."
49
When the definition of a crime requires not only doing an act, but doing it with a specific intent or objective, as "theft of service" laws do, the existence of the requisite mens rea can be inferred from the surrounding circumstances or circumstantial evidence. In the wage theft context, evidence of an employer's prior offenses, misrepresentations about payment, and intimidating statements or threats are generally admissible to infer intent. 50 However, some "theft of service" laws create a statutory presumption of intent after the happening of some event. For example, Nebraska's law creates a presumption that the service was obtained by deception as to intention to pay "[w]hen compensation for service is ordinarily paid immediately upon the rendering of such service" and a person refuses to pay or absconds without payment or offer to pay. 51 Similarly, North Dakota's law establishes a presumption of intent to deceive where a person absconds without payment or making provision to pay " [w] here compensation for services is ordinarily paid immediately upon their rendition, as in the case of hotels, restaurants, and comparable establishments." . 49 In the legal system's eyes, people who intentionally engage in the behavior prohibited by a law have "mens rea;" that is, they are morally blameworthy. For example, a murder law may prohibit "the intentional and unlawful killing of one human being by another human being." Under such a law, one who intentionally and unlawfully kills another person has "mens rea. receiving a notice demanding payment. 53 Unfortunately, an employer's non-response to a demand letter does not create a statutory presumption of intent in states other than Texas. Regardless, once the statutory presumption of intent is triggered, the employer bears the burden of rebutting that presumption.
For workers and advocates, the key to successfully using "theft of service" laws is to identify the elements of "theft of service" in the state or locality, to be familiar with the requisite intent, and to understand the evidentiary burden of proving each element beyond a reasonable doubt.
VI. ADVOCATING FOR "THEFT OF SERVICE" ORDINANCES AT THE MUNICIPAL LEVEL
One of the benefits of using "theft of service" provisions is that they already exist in most states. However, in those states that do not have such laws, it may be feasible and desirable to enact ordinances at the municipal level. For example, in early September 2004, advocates in Kansas City, Missouri who were inspired by Equal Justice Center's success in Austin, Texas pushed for and passed Ordinance No. 040964 which expressly provides that "stealing of a person's labor violates this ordinance." The ordinance states that " [a] person commits the ordinance violation of stealing if he appropriates property or services of another with the purpose to deprive him thereof, either without his consent or by means of deceit." Moreover, the law defines services to include "labor for wages." 54 Lynda Callon, a Community Coordinator for Westside Community Action Network Center, Inc. (Westside CAN), was instrumental in guiding the ordinance through the City's Council. Callon reports that Westside CAN and the police officers with whom the organization works realized that unpaid wages was a growing problem in the neighborhood. Because of this, one officer spoke to a city prosecutor about the problem of unpaid wages. That prosecutor directed the officer to contact the City Attorney, Gaylen Beaufort. The officer eventually convinced Mr. Beaufort that the small claims process was too complex and convoluted for many workers and that workers needed a different legal strategy. Mr. Beaufort then approved a "theft of service" statute proposed by 53 TEX. PENAL CODE ANN. § 31.04(b)(2) (Vernon 2003 & Supp. 2004 -2005 After the passage of the ordinance, Westside CAN planned to hold a press conference with a city councilman in order to publicize the new ordinance. They also planned to meet with local judges to explain the new law. Westside CAN has forwarded the ordinance to Kansas City Police Department's Patrol Bureau Chief, who has agreed to order training for police officers.
56 Such municipal ordinances are being considered by advocates in other cities as well.
VII. IMPROVING WAGE THEFT LAWS: STRICT LIABILITY FOR NON-PAYMENT OF WAGES
As discussed in Section V., what a defendant intended to do often affects whether and how severely s/he will be punished. However this is not always the case. There are some crimes that do not require mens rea. These are called strict liability offenses. One way to improve wage theft laws would be by making them "strict liability" crimes. Since the outcome of unpaid wage cases hinges on proving an employer's intent, the difficulty of establishing such cases would be obviated by eliminating intent as an element of the offense.
The significance of a strict liability offense is that certain defenses, such as mistake, are not available. 58 This would be beneficial in wage theft cases because a likely employer defense is mistake. Strict liability for non-payment of wages is not a radical idea. Connecticut currently has a labor law which makes an employer's failure to pay wages a strict liability felony. 59 55 Telephone Interview with Lynda Callon, Community Coordinator, Westside CAN Center, Inc. (Sept. 13, 2004) . 56 Telephone Interview with Lynda Callon, Community Coordinator, Westside CAN (Oct. 11, 2004) . 57 For example, in Denver, Colorado, El Centro Humanitario, a day laborers' center, is developing a proposal for a "theft of service" ordinance. Telephone Interview with Minsun Ji, Executive Director, El Centro Humanitario para Los Trabajadores (Sept. 29, 2004 The justification for a strict liability law is that the social benefits of stringent enforcement outweigh the harm of punishing a person who may be morally innocent. 60 Because the consequences of non-payment of wages are irrefutably and extraordinarily serious-impoverishment, and destruction of community and familyadvocates proposing a new law or an amendment to an existing law can and should make a strong argument that such laws hold employers strictly liable for failing to pay workers.
VIII. CHECKLIST OF WHAT YOU NEED TO USE "THEFT OF SERVICE" LAWS
• A State or Municipal "Theft of Service" Law.
• A Working Relationship with Local Police and Prosecutors.
• An Agreement, Policy or Law that Bans Police from Enforcing Immigration Laws.
• An Explicit and Systematic Procedure for Police and Prosecutors Handling "Theft of Service" Reports.
• An Internal System for Coordinating the Handling of such Cases.
criminalizing failure to pay wages was not rendered unconstitutionally void for vagueness based on failure to contain mens rea element). Although generally the penalty imposed under a statute has been a significant consideration in determining whether the statute should be construed as dispensing with mens rea (DRESSLER supra note 23, at 161 (citing Staples v. United States, 511 U.S. 600, 616 (1994)), the Connecticut court still held that even a felony may be a strict liability crime. "Neither the United States Supreme Court nor our Supreme Court has held that the magnitude of the penalty determines the constitutionality of strict liability statutes." Id. (quoting State v. Nanowski, 56 Conn. App. 649, 656 (2000) ). 60 Examples of strict liability laws include "statutory rape" laws which in some states make it illegal to have sexual intercourse with a minor, even if the defendant reasonably believed that the sexual partner was old enough to consent legally to sexual intercourse, and "sale of alcohol to minors" laws that in many states punish store clerks who sell alcohol to minors even if the clerks reasonably believe that the minors are old enough to buy liquor.
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Please be advised that it is illegal to retaliate or take any adverse action with respect to Mr./Ms. Worker. Thank you for your attention to this matter and I hope to hear from you soon.
